United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Vf. $ 

tH# X 




lit the United States Court of Appeals 
; for the District of |^pmMa ;- s s| : 1 

October iTep.m, »" , f E -1-. 


Tene Bimbo, alias John Stevenson, .alias Peteo 
Stevenson, alias John Puluth, appellant : • 


United States op Amekica, appellee 


APPEAL FROM TEE SUPREME COURT OF TEE DISTRICT OF 

■jV::' ; a • > ' V ;> a Columbia . • . 


- I.ESLIE C. GABtEETT, - 

: vj ‘ ' ! United' States Attorney,' 

•.feOGBB BOBB, C .%£, 

Assistant United States Attorney r 
f ~ Attorneys for Appellee. 









In the United States Court of Appeals 
for the District of Columbia 

October Term, 1935 

i 

— 

No. 6506 I 
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i 

Tene Bimbo, alias John Stevenson, alt as sPetro 
Stevenson, alias John Puluth, appellant 

v 

u. 

United States of America, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA ! 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OE FACTS 


The appellant has been sentenced to serve from 
two to eight years in the penitentiary under An in¬ 
dictment charging him with larceny, in that on 
June 13,1933, he stole $130.00 from the Woodridge- 
Langdon Savings and Commercial Bank, a |body 
corporate. 
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The inadequacy of the statement of facts in 
appellant's brief makes necessary the following 
summary of the evidence: 

V 

On the inorning of June 13, 1933, the appellant, 
a Gypsy, entered the Woodridge-Langdon Bank 
in Washington, approached the teller's window, at 
which Mrj Weekerly was on duty, and asked Mr. 
Weckerlv to change eight fifty-dollar bills which 
the appellant produced. The appellant spoke 
English poorly, so that Weekerly had difficulty in 
understanding him, but Weekerly gathered that he 
wanted his change in ten-dollar bills. Weekerly, 
therefore, ! carefully counted out forty ten-dollar 
bills and presented them over the counter to the 
appellant, who took them between his hands, that 
is, he placed one hand on top of the bills and the 
other hand, which was on the counter, under them. 
After couhting out the forty bills Mr. Weekerly 
noticed that he still had several ten-dollar bills left 
in his till. At this time the appellant shook his 
head and said that he did not want his change that 
wav, and after some further conversation he con- 
veyed to Mr. Weekerly the idea that he wanted 
five-dollar bills and one-dollar bills instead of ten- 
dollar bills. A customer of the bank, Mr. Mc- 
Phaul, who stood behind the appellant at the win¬ 
dow, took part in this conversation by assisting 
him in nlaking his meaning clear to the teller. 
Mr. Weekerly then counted out $250.00 in five- 
dollar bills and $150.00 in ones, which he passed to 
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the appellant, and the appellant handed back a 
sheaf of ten-dollar bills which Mr. Weckerly 
thought were the forty bills he had originally given 
the appellant. Mr. Weckerly returned thjs sheaf 
of bills to his till without counting thelm, and 
Bimbo took the fives and ones and left tile bank 
(R. 1-3, 9, 10). I 

This transaction had been witnessed by Mr. Nor¬ 
ris, the Conservator of the bank, and by Mr] Bell, a 
bookkeeper who was working in the cage jnext to 
Mr. Weckerly’s window. Mr. Norris bei]ig sus¬ 
picious of the appellant asked him what he (wanted 
with all the change, to which Bimbo replied that he 
was a banana merchant from South America. Im- 

i 

mediately thereafter Bimbo left the bank imd, at 
Mr. Norris 7 suggestion, Mr. Weckerly counjed the 
ten-dollar bills in his till and found that instead 
of having about forty-five, as he should have had, 
he had only about thirty. He ran out of the bank 
in pursuit of the appellant, but saw no sign of him 
(R. 2, 6-10). ! 

Sometime after this occurrence Mr. Weckerly 
went to New York to testify against the appellant 
at a removal hearing there, but failed to identify 
him. He testified at the trial that the appellant 
resembled the man who victimized him, but th^,t this 
man appeared to be taller than Bimbo (R. 5, 3). 
The appellant was positively identified at the trial, 
however, by Mr. Norris and Mr. McPhaulj, who 
testified that prior to the trial they had picked 
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Bimbo from a line-up of ten or twelve men, and 
that they were positive he was the man (R. 7, 8, 9). 
Mr. Bell, the bookkeeper, testified that he also had 
identified Bimbo in a line-up, but when asked to 
point hinii out in the court room he identified 
Bimbo’s son who sat beside him at the trial table 
(R. 8-2, 9). When Mr. Bell came down from the 
witness stand to identify the appellant the appel¬ 
lant put his hand over his face (R. 35). 

The appellant relied upon an elaborate alibi, the 
substance of which was that he was in New York 
City on June 13, 1934, and for several days both 
before and after that date. His testimony upon 
this point ,was corroborated by the testimony of 
seven witnesses. 

Two of these witnesses, Joseph and Blanche Bur¬ 
ger, a brother and sister, testified that they had cer¬ 
tain business transactions with Bimbo on June 13, 
1933, and that they were positive that he was in 
New York on that day. Joseph Burger swore that 
he had sold a pair of shoes to Bimbo on June 13, 
1933, while Blanche testified that she had collected 
rent from him on that dav. Both witnesses said 
that their testimony was based entirely upon rec¬ 
ords of these transactions which thev had made at 

* 

the time, and that these records were still in their 
possession and were portable (R. 14-17). The al¬ 
leged records, however, were not produced at the 
trial. Joseph Burger testified that although he 
knew that he would be asked to testify concerning: 

v O 
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what took place on a particular date he (jlid not 
think it would be necessary to brine his Records 
with him (R. 14, 15). Blanche Burger swore that 
she did not bring her records as she did no^ know 
what the case was all about and that she did not 
know what questions were to be asked her by coun¬ 
sel until she took the stand; that so far as shb knew 
Bimbo's lawyers did not know that she had not 
brought her records until she was called to testify. 
She admitted that she had been in the court room 

on the day before she testified and that she knew 
*• 

then that Bimbo’s case was coining on for trial (R. 
16, 17). It clearly appeared, moreover, that ap¬ 
pellant’s counsel knew of the existence bf the 
alleged records prior to the trial (R. 13, 14, 16). 

Five Gypsies, relatives or friends of the Appel¬ 
lant, testified that on June 13, 1933, Bimbo had 
entertained at a religious celebration in New) York 


City (R. 18-23). All of these witnesses remem¬ 
bered in great detail the events which took place 
on June 13, 1933. They recalled the exact time of 
day when each event happened, the exact conver¬ 
sations which had taken place, the precise details 
of the celebration, the food that was served., and, 
in short, demonstrated remarkable photographic 


memories. One of the witnesses recalled the color 
of the appellant’s tie and shoes, although she [testi¬ 
fied that it was not until almost two years later that 
she heard that Bimbo had been charged with an 
offense in the District of Columbia. She said that 

i 

when she heard of this she at once remembered 

I 
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about the festival of June 13, 1933 (R. 21-A, 22). 
Two other witnesses spontaneously recalled that 
June 13, 1933, was a Tuesday. One of these two 
testified that it was not until June 1935 that he 
learned that Bimbo’s whereabouts on June 13,1933, 
were in question; that when he heard of this he re¬ 
called distinctly the events of that day (R. 23). 
The other witness who recalled that the festival oc¬ 
curred on Monoay^as unable to say what day 
Christmas came on in 1933 or what dav of the week 
the Fourth of Julv 1933 or Christmas 1934 came on 
(R. 22). 

Several of these witnesses testified that thev were 
positive that the appellant was in New York on 
June 14, 1933, the day after the festival, and for 
several days thereafter (R. 18, 18-B, 19, 21, 22). 

One of the alibi witnesses was Adolph Bimbo, 
a son of the appellant. On cross-examination he 
was asked whether or not on June 22, 1934, he and 
an attorney named Fowler had paid to the com¬ 
plaining witness Weckerly $130.00, in return for 
Weckerly’s affidavit that he, Weckerly, had failed 
to identify Bimbo at the hearing in New York. In 
response to questions concerning this Adolph 
Bimbo admitted that he knew Mr. Fowler and had 
paid him $150.00, but denied that he knew Weck- 
erly or had heard Weckerlv’s voice. He swore he 
had not been present when Fowler paid Weckerly 
any money and that he did not even know that 
Fowler had talked to Weckerly (R. 19-21). 
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The appellant testified that lie had presided over 
the festival described so unanimously by tlip other 

witnesses, and his recollection of this dav iwas as 

* %/ 

exact and definite as theirs (R. 24). Tie 1 , swore 
that he had been in New York during the! entire 
month of June 1933, that he had never beeb in or 
near Washington during that month, and tjliat he 
had not entered the Silver Springs National] Bank, 
at Silver Springs, Maryland, on June 14, 1933, or 
at any time during that month (R. 25). He testi¬ 
fied that he learned on January 22, 1934, that he 
was wanted at Washington, but that he did not 
return here until he was arrested in Texas ip April 
1935, and waived extradition. He admitted that 
after the failure of Mr. Weckerly to identify him 
in New York the hearing was continued ini order 
that other witnesses might come, but that! when 

i 

the other witnesses arrived he, the appellant, did 
not appear. He testified that at that time fie was 

i 

not willing to return to Washington, since the case 
against him here was a frame-up (R. 26-a, 27). 

In rebuttal the Government proved that on June 
22, 1934, the witness, Adolph Bimbo, and a lawyer 
named Fowler had paid to Weckerly $130.00 in re¬ 
turn for Weckerly\s affidavit that he had failed to 
identify the appellant in New York (R. 28-30J). 

The Government also proved in rebuttal tl^at on 
June 14, 1933, the appellant entered the Silver 
Spring National Bank, on the outskirts of \| 7 ash- 
ington, and got change for $550.00 in fifty anil one 
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hundred dollar bills. The appellant was positively 
identified by two employees of the Silver Spring 
bank (R. 30-35). 

On this appeal Bimbo has assaulted the record 
with a shotgun, in the apparent hope that some 
pellet of criticism may find its mark. In general, 
however, the appellant contends that the proof did 
not sustain the indictment, that the trial court erred 
in various rulings on matters of evidence, and that 
the court’s charge to the jury was erroneous. 


I. THE PROOF SUSTAINED THE INDICTMENT 
A. The corporate existence of the bank was proven 


Mr. Norris testified that on June 13. 1933, he was 
the Conservator of the bank, and that the bank was 
at that time a corporation, and in substantiation of 
this he produced a facsimile of the corporate seal 
(R. 5, 6). This was sufficient evidence to establish 
the existence of the corporation, since it is ele¬ 
mentary that on a prosecution for an offense 
against thclproperty of a corporation, the corporate 
entity may be proved by the parol testimony of an 
officer or other person acquainted with the facts. 


Sivfuin v. Commonwealth, 169 Ky. 565, 184 
S. W. 868. 

State v. Rozeboom, 145 Iowa, 620,124 N. W. 
783. 

Reed v. State, 17 Ohio 217. 

State v. Pitt am, 32 Wash. 137, 72 Pac. 1042. 
See Fields v. United States, 27 App. D. C. 
433, Cert. den. 205 U. S. 292; 8 R, C. L. 
Sec. 185. 


> 
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In Swann v. Commonwealth, 169 Kv. 184 

i 

S. W. 868, a prosecution for embezzlement, the 
Court said, 169 Ky. at page 566: 

In Morse v. Commonwealth , 129 Kv. 294, 

r 1 ? 

it was held bv this court that the fact of in- 

«• 

corporation can be proven by parol evidence, 
and authorities are cited therein fully sup¬ 
porting* this rule. In the instaiit case 
counsel for appellant on cross-examination 
asked the Commonwealth’s witness, Walter 
Roberts, the following question: “Now, you 
say your institution is incorporated t" To 
which witness replied, “ Yes, sir." This 
alone, if there had been no other evidence 
upon the question, was sufficient proof of 
the fact of incorporation. ! 

In State v. Rozeboom, 145 Iowa, 620, 124 N. W. 
783, a prosecution for larceny, the Court said, 145 
Iowa, at page 625: 

The indictment charged the larceny to 
have been from the Chicago, Milwaukee & 
St. Paul Railway Company, a corporation, 
and the point is made that there is a failure 
of proof of the corporate character cj>f the 
company. There was oral evidence bjy one 
of the company's agents that the Chicago, 
Milwaukee and St. Paul Railway Con pany 
was a corporation, and this was enough to 
take the case to the jury, * * *. \^ T h ere 

corporate character is a mere collateral mat¬ 
ter, not essential to the main question being 

31360—35-2 
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tried, it may be established by parol proof 
or by proof that it is acting and doing busi¬ 
ness as such. 

It may be noted that the appellant in the quota¬ 
tion from 14 Corpus Juris 175, which appears at 
page 10 of his brief, has substituted asterisks for 
the statement that in most jurisdictions it is suffi¬ 
cient to prove corporate existence 4 ‘by parol evi¬ 
dence of incorporation, or of user or reputation 
without proving the statute or instrument of incor¬ 
poration, or organization thereunder." 

The appellant strenuously contends that the 
proof was that the possession and ownership of the 
money involved was in Mr. Norris, the Conserva¬ 
tor. and not in the bank. Assuming that this 
argument is correct, the variance was not fatal, 
since it could in no way affect the substantial rights 
of the appellant. Berger v. United States , 295 
U. S. 78. 1 In that case the Supreme Court said: 

Section 269 of the Judicial Code, as 
amended (28 U. S. C. 391), provides: 44 On 
the hearing of any appeal, certiorari, writ of 
error, or motion for a new trial, in anv case, 
civil or criminal, the court shall give judg¬ 
ment after an examination of the entire rec¬ 
ord before the court, without regard to 
technical errors, defects, or exceptions which 
do not affect the substantial rights of the 
parties. 7 ’ 

The true inquiry, therefore, is not whether 
there has been a variance in proof, but 
whether there has been such a variance as to 
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“affect the substantial rights” of the ac- 
eused. The general rule that allegations and 
proof must correspond is based upon the ob¬ 
vious requirements (1) that the accused 
shall he definitely informed as to the charges 
against him. so that lie mav be enabled to 


present his defense and not be taken by sur¬ 
prise by the evidence offered at the trial; 
and (2) that he may be protected against 
another prosecution for the same olfense. 
Be an eft v. United States, 227 U. S. 382, 338; 
Harrison v. United States, 200 Fed. 662, 673; 
United States v. Wills, 36 F. (2d) 855, 856- 
857. Of. Hagner v. United States, 285 U. S. 
427. 431-433. 

Evidently Congress intended b” the 
amendment to ^260 to out an end to tlhe too 

> JL 

rigid application, sometimes made, of the 
rule that error being shown, prejudice must 
be presumed; and to establish the more rea¬ 
sonable rule that if, upon an examination of 
the entire record, substantial prejudice does 


not appear, the error must be regarded as 
harmless. (Italics supplied.) 

B. The evidence supported the charge of larceny 


The theory of the Government was that the ap¬ 
pellant intended from the beginning to defraud 
the bank teller, and that he obtained possession of 
the ten-dollar bills for this purpose and deliberately 
abstracted thirteen of them before returning the 
rest to the teller. Examination of the record dem¬ 
onstrates that there was ample support in tl]e evi- 
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In Bldckburyer v. United States, 50 F. (2d) 797 
(C. C. A., 7th), Aff. 284 U. S. 299, a prosecution 
for violations of the narcotic laws, it was held 
proper for the District Attorney to ask a witness 
for the defendant if the witness had not signed a 
bond for another prisoner who was under indict¬ 
ment for violation of the Harrison Act. 

State v. Lunsford , 177 N. C. 117, 97 S. E. 682, 
was a prosecution for larceny in which a brother 
of the defendant testified in his behalf. The court 
held that it was competent to show on cross-exami¬ 
nation of this witness that he had tried to get the 
matter “hushed up" and had returned to the 
prosecuting witness part of the money which the 
defendant was alleged to have stolen. 

State v. Mart insen, 198 Iowa, 1325, 201 N. W. 1, 
was a prosecution for seduction. The father of 
the complainant, who testified for the State, was 
asked oni cross-examination if he had told the de¬ 
fendant’s father that he would hush the matter up 
for $2,500,000. Objection to this question was sus¬ 
tained. as were objections to testimony subse¬ 
quently offered by the defendant to prove that the 
witness had made this proposal to the defendant’s 
father. It was held on appeal that the court erred 
in sustaining these objections. The appellate court 
said, 198 Iowa at 1326: 

The matter inquired about went to the in¬ 
terest of the witness and affected his credi¬ 
bility. It is not clear whether it was claimed 
* 

th at the statement was made in the presence 
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of the prosecutrix or not. If she \yas not 
present, or the alleged statement vfas n °t 
shown to have been authorized by lier, the 
proffered testimony should, of course, have 
been limited to its effect upon the credibility 
of the witness Miller. The error in t(hc rul¬ 
ing is emphasized by the fact that there was 
testimony on behalf of the defendant that 
the prosecutrix had, at her first interview 
with the county attorney, stated that ahother 
man than the defendant was responsible for 
her pregnancy; that he had raped her. 
Miller claimed to have been present wfth his 
daughter on this visit to the county attorney; 
and, while both he and the prosecutrix 
denied that she made such a statement, the 
iiFv might have found that she did mlake it 
in his presence, in which case testimony that 
he offered to suppress the charge against the 
defendant for a consideration might j well 
have affected the credit to he given his test i~ 
mony in support of the charge, and teas, in a 
sense, contradictory of it. (Italics sup¬ 
plied.) | 

People v. Bonderioyni, 299 Ill. 96, 132 N. E t 501, 
was an indictment for indecent assault on a ^mall 
boy. The defendant proposed to show that the par¬ 
ents of the complainant, through an intermediary, 
had offered to have the prosecution dismissed if the 
defendant would pay two hundred dollars. I The 
trial court refused t< > admit this evidence. Tliid was 
held error upon appeal. The Supreme Court 
(299 Ill. 103) that the evidence “should have been 
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admitted, for while, as contended by the defendant 

in error, it did not tend to weaken the testimony 

of the bov it did tend to show the motive which 
* 

actuated! Patrick Moran. He testified to admis¬ 
sions which he said were made by the plaintiff in 
error, and his motive and interest were important 
as tending to affect his credibilitv as a witness.” 

In State v. Cerar, 60 Utah 208, 207 Pac. 597, a 
prosecution for murder, it was held proper for the 

District Attornev to ask a witness for the defend- 

& 

ant if the witness had not contributed monev to de- 
fray the expenses of the defense. The Court held 
that this was a matter which tended to show the 
interest of the witness. 

Commonwealth v. Gallagher, 126 Mass. 54, was a 
prosecution for larceny. It was held proper for the 
District Attorney to inquire of a witness for the 
defendant whether the witness had not offered a 
certain person money to go bail for the defendant. 

It was competent for the Government in the in¬ 
stant case to prove in rebuttal that Adolph Bimbo 
had refunded the money in question to Weckerly. 
It is settled law that the bias or interest of a witness 

is not a collateral matter and mav be shown in re- 

* 

buttal. Collenger v. United States, 50 F. (2) 345 
(C. C. A. 7th) ; Geary v. People, 22 Mich. 219; State 
v. Malmberg, 14 No. Dak. 523, 105 N. IV. 614; 2 
Wigmore Evidence (2nd Ed. 1923), Sec. 945 et seq., 
Sec. 1005.1 Underhill Cr. Evidence (2nd Ed. 1910)., 
Sec. 222. 
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The Assistant District Attorney in his argu¬ 
ment to the jury merely indicated to theni the 
manifest inconsistency between Adolph Binjibo’s 
testimony and his action in returning the mjoney 
to Weckerly. This argument was proper; njiore- 
over, it was made without objection. 

Since the evidence of the payment to Wee 
was competent for at least one purpose, and since 
the appellant made no request for an instruction 
limiting its effect, he cannot now insist that ^uch 
a restrictive instruction should have been giv^n. 

Goldsby v. United States, 160 U. S. 70, 77. 

Texas & Pac . Ry. Co. v. Volk, 151 IT. S. 
73, 78. 

Moffatt v. United States, 232 Fed. 522. 533 
(C. C. A., 8th). j 

Schultz v. United States, 200 Fed. 234, 239 
(C. C. A., 8th). j 

B. The cross-examination of the appellant 

It was reasonably apparent that by having his 
son sit next to him at the trial table, and by cover¬ 
ing his face when a witness stepped dowb to 
identify him, the appellant was attempting to 
trick the witness, the court, and the jury. It ^ T as, 
therefore, manifestly proper to ask the appellant 
the reason for his son’s presence beside him. jHis 
answer, that there was no reason, spoke for itself. 

It was certainly competent to show that the ap¬ 
pellant had indicated a disposition, by flight, to 
avoid trial on the charge against him, and this was 
the only purpose of the cross-examination concern¬ 
ing his willingness to return to Washington. 
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The appellant suggests also that it was error to 
admit testimony that he had been present on the 
outskirts of Washington on June 14, 1933. Inas¬ 
much as his alibi included that day such testimony 

was obviously admissible. 

•/ 

The appellant also complains of the testimony of 
Mr. Norris, that as soon as Bimbo left the bank he, 
Norris, told Weckerly that Bimbo had tried to 
“work” |him (R. 7). It is sufficient to say that 
objection to this testimony was made after it had 
been given, and that no exception was taken or 
motion to strike it made. 

III. THE COUNT’S CHAF.C-Z 

In response to the suggestion of error in the 
Court ’s charge, it need onlv be said that the Court 
fully and fairly instructed the jury on the subject 
of larceny by trick. The charge carefully applied 
to the evidence the rule announced in MeanS v. 
United States, 62 App. D. C. 118, 65 F. (2d) 206. 

IV. CONCLUSION 

In conclusion it is respectfully submitted that the 
judgment appealed from should be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney. 

Roger Robb, 

Assistant United States Attorney. 
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